early years of each colony, when the law officers were often men whose lack of professional ability or experience, or indeed other defects of character, would have prevented their rise to office in later decades 3 . The reason for the employment of such incompetents is not hard to discern. These men were appointed largely because there were no better lawyers available at such salaries as colonial governments were able to offer. Even where officials were competent, they were often occupied with other duties.
The result was that, faute de mieux, the preparation of public bills often came to be entrusted to other hands. In some cases other officials were employedSouth Australia furnishes a prime example when many of its first statutes were drafted by the Governor's secretary with unfortunate results: "of the seven Acts passed in 1837, two were disallowed, two more were marked down by the Commissioners for disallowance so soon as they could be replaced by better substitutes, but were forgotten, and a fifth proved almost useless". 4 In some cases in the early years of the colonies the assistance of the judiciary As colonial societies began to mature, and particularly once internal selfgovernment was achieved, the position changed again. When the position of Attorney-General became a political office, usually an important one, the calibre of the office-holder generally improved. However the pressure of political duties meant that it, in some colonies at least, it was even less likely than before that the burden of statutory drafting could be borne by the political officeholders.
In some colonies at least a small part of the drafting of legislation was done by people not in current legal practice. Matters were still sometimes referred to the judiciary -Sir Charles Cooper as Chief Justice of South Australia in 1861 drafted a bill to regulate the sale of goods distrained for rent 7 . There were other non-practitioner draftsmen. In South Australia G F Dashwood, a stipendiary magistrate, prepared a bill for the payment of jurors in criminal cases 8 . That colony also provides one of the most unusual draftsmen. Ulrich Hubbe, better known in connection with the debate over the Torrens Title proposals, appears to have drafted at least one bill on his own account, intended to establish uniformity of succession on intestacy 9 .
The use of such alternative providers was sometimes the subject of criticismin South Australia in the late 1860s, bills were often scrutinised by Cooper J, a practice which at least one politician considered constitutionally dubious 10 .
Nor were expedients of this nature sufficient, in the larger colonies, to bridge the gap between the demand for the drafting of legislation ands the capacities of the government ministers and officials. Inevitably the colonial governments had to look elsewhere. Even in colonies such as Tasmania and Western Australia where the burden of preparation of legislation fell on the AttorneyGeneral or the other established officers of the Government, there appears to have been occasional recourse to outsiders.
Where the existing structures could not provide the drafting services required by the state of public affairs, the logical response was to place the preparation of at least some public bills in the hands of members of the legal profession -a "logical" response, because there had long been two spheres in which it seems to have been a matter of expectation for most, if not all, of the century that bills would be prepared at private expense.
The first such sphere is in the measures whereby an individual or a syndicate was seeking to have the colonial parliament grant some special favoured status.
In the early years such legislation most commonly took the form of private acts which sought the benefits of incorporation, as with the statutes for the incorporation of various banks 11 . However similar statutes had been passed securing a right or privilege such as the right to charge tolls over a roadway or wharf 12 or, as was for much of the century the case, a statutory grant of patent rights. In any such case, it was apparently assumed that the parties seeking the statutory privilege were to be responsible for the drafting of the bill, though it would be subjected to review by the colonial Law Officers 13 . The same seems to have been true for special interest legislation such as the legislation passed to regulate whale fisheries in Van Diemen's Land in 1837 14 and South Australia in 1838 15 .
The second, and perhaps more important second sphere was that of private member's bills. Nineteenth century parliaments accorded far greater importance to private member's bills than is now the case. In New South Wales it was the custom late in the century for there to be two days of Government business and two of private members business per week, although on occasion one of the latter could be used for Government business 16 . The general rule in most colonies for such bills was that their preparation was a matter for the private member concerned, and he would either draft the measure himself or pay for its drafting by a lawyer 17 .
Because drafting costs could be high -£40 to £50 on occasion 18 -many private members' bills were abandoned 19 . There was a consequent and inevitable desire of members to obtain the assistance of Government funds, directly or through through the services of a parliamentary draftsman, for the preparation of private members bills 20 . Where a Parliamentary Draftsman was appointed, politicians were usually eager to seek and to give assurances that his services would be available to all 21 , even though such promises may not always have been carried out 22 . Where no draftsman was available, there may have been occasional cases where state funding was available. At some time in Victoria prior to 1863, a small sum appears to have been allocated for the drafting of bills introduced by opposition members 23 . Another possibility was mooted in Queensland, where it was suggested by Griffith that the Government might pay for the drafting of particular bills initiated by members of the opposition (though not "frivolous proposals") 24 . Whether anything came of this is unknown.
Once the decision was made that the preparation of legislation would need to go outside established governmental circles, the critical question was whether the work would be distributed among a circle of practitioners or be largely confined to one or two individuals. Here practices seem to have differed considerably. As is discussed below, South Australia for the whole century distributed drafting work relatively widely without giving security of employment to any one draftsman.
Commissioning individual lawyers to prepare legislation was not entirely satisfactory, for a number of reasons. Reliability may well have been a problem.
Certainly there were occasions where the quality of legislative drafting gave rise to continuing political controversy. Perhaps the best known of these was in connection with the Land Act 1862 of Victoria, which largely proved ineffective in curbing the squatter control of rural lands because conditions imposed on the purchaser of land from the Crown it were not, under the Act, binding on persons to whom the land was assigned. The Act was apparently drafted especially by W.E. Hearn 25 , then Professor of Law at Melbourne University (who received £500 for his efforts). The then premier, Gavan Duffy was later to assign the blame for the failure of the Act not to its draftsman, Hearn, but to the failure of Richard Davies Ireland, the Attorney-General at the time of the bill's introduction, to ensure the assignee's position was covered. Ireland in 1867 made a speech which could be interpreted as meaning that he had realised the flaw in the drafting of the crucial sections while they were being prepared, but had not then disclosed the difficulty to his political colleagues 26 . Whether or not this was the case 27 , it is certain that Ireland's political career was devastated.
Cost was not the only ground on which the appointment of permanent draftsmen was advocated. many proponents of the office appear to have been of the opinion that it would prevent the diversion of public funds for patronage or partisan ends. Arguments ranged from that of a South Australian conservative that the payment of drafting fees to a member of parliament was unconstitutional 28 to the view expressed by Melbourne journals in 1858 that payment of legal fees to members of parliament allowed a hidden and corrupt method of political advantage to the Government 29 . Similar allegations of the abuse of patronage powers were made in Queensland 30 It is not surprising to find that Ministers would on occasion seek to show that their selection of lawyers for drafting work was not influenced by questions of party orientation 31 .
In other cases the attack on the briefing out of drafting seems no more than a special case of the suspicion of lawyers which appears endemic in colonial circles of the time. Thus one politician could claim that the Victorian Government had been charged high fees for inferior work, including fees for bills never actually introduced. "In fact it would appear that the proceeding had been adopted as a quiet way of pensioning off poor gentlemen of the legal profession" 32 This and similar accusations brought calls for measures to make draftsmen more accountable by showing on the face of the bill the fees paid for its drafting 33 , or that a fixed scale of fees should be established 34 . Neither suggestion was adopted. It was a logical response to the problem to consider the appointment of a government official who would be responsible for the preparation of legislation.
New South Wales appears to have initiated the specific office of "Parliamentary Draftsman" in New South Wales in 1856, where the title was conferred on two barristers who were supposed, in some nebulous manner, to undertake a parttime obligation to appraise English legislation for reforms that should be adopted in New South Wales. These first office-holders were only expected to These developments represent the greatest movement toward a professional drafting service. Developments in the other colonies are discussed below, but they can be summarised by saying that they all lagged behind New South Wales and Victoria. Queensland, despite an early start, appears to have only had part-time draftsmen until well into the twentieth century, and if South Australia ever appointed a specific official, it was for the briefest of periods. Draftsman, is informative. The debate indicates a consensus that the change was a good one, though concern was expressed about the availability of the Parliamentary Draftsman's services for the preparation of private member's bills and Opposition measures. Indeed, the most frequent comments doubted that a single draftsman would be able to keep pace with the demands for his services, and a belief that the overall costs of legislative drafting would be diminished.
On this point Sir Bryan O'Loghlen, the Colonial Secretary, indicated that some contracting out to persons with special expertise would still occur, but that it was expected that the overall cost of preparation of Bills would decline substantially from the £4,000 -£5,000 allegedly spent in some prior years 36 . Certainly he made heavy use of the Intestacy Act 1878 (Qld), since 9 of the first statute. Even so, it took six months and two reminders before the drafting fee was paid 52 .
Victoria
Much more information is available about Watkins's Victorian counterparts. Indeed Gurner claims that at the time he had to draft the measures, the only one precedent for it was a local government board in England.
Queensland
The Griffith's dominant position in legal practice and in politics has been well described 69 , but his eminence in drafting has not always been emphasised.
Even a parliamentary opponent was prepared to describe him as the best
Parliamentary Draftsman in Australia 70 . It seems clear that Griffith drafted many bills both in office and in opposition 71 , although much was still briefed out. The 1890 estimates allowed £1000 for such outside drafting; in 1891 the figure was £800 72 . It appears that in 1889 the Government had considered the appointment of a parliamentary draftsman, but had concluded that no single draftsman could cope with all the work required, and that the system of briefing out offered better value for money as lawyers with particular expertise could be selected, a process which might produce better bills. 73 What other, limited, evidence there is indicates that for most of the rest of the century Queensland legislation was prepared either by it being briefed out to private counsel or it was drafted personally by the Attorney-General. Two early Attorneys-General, Ratcliffe Pring and Charles Lilley, were prolific lawmakersindeed the large number of statutes passed in 1867 has been attributed to the rivalry between the two 74 . Apart from that, archival sources reval only that the Friendly Societies Amendment Bill 1894 was apparently prepared for the Registrar of Friendly Societies by an outside draftsman 75 and that in 1898, 12 different draftsmen prepared government bills, although seven of these prepared only one bill 76 .
Of these one, J.L. Woolcock, was appointed
Parliamentary Draftsman on a part-time basis in 1899, holding that office to 1927 77 .
Western Australia
Information about the process of legislative drafting in Western Australia is scanty. Certainly it appears that the bulk of the drafting of Government bills was done by the Attorney-General, both before and after the attainment of Griffith for a copy of a proposed amendment to the Queensland Audit Act, going on to say: "and I will be glad also to receive any of your acts which you can recommend to me" 82 .
Later that year Forrest asked Griffith: "Have you a law relating to Entail?; if so please send it me -some of our properties are entailed and a measure must be devised of improving them" 83 :
Tasmania
Tasmania appears to have been somewhat similar to Western Australia in that it relied for almost the entire nineteenth century on the efforts of the Attorney-
General. It appears that these efforts were supplemented in various ways. There Certainly only a few years later the Cabinet minute referred to above showed that the Parliamentary Counsel was expected to review private members' bills prepared by others, rather than to draft such measures himself.
As can also be seen in New South Wales, the Victorian draftsman on occasion drafted private members bills because the government had agreed to support the measure. One example discussed earlier was the Land Surveyors Act 1895- (iii) Sources
In any colony legislation can be traced to one or more of three broad sourceslocal initiative, English legislative models and the innovations of other colonies 120 . Without entering into the necessarily contentious enquiry of which of these was dominant in any one colony at any one time, it may be noted that it appears that the various persons charged with the preparation of legislation were well aware of the value of both the latter sources. 2 The word "drafting" appears to have been more commonly used later in the nineteenth century than was than the older alternative "draughting", although there was a period where both were used. In one parliamentary report we find the headline referring to "draughting", the text to "drafting", see (1858) 3 VH 317.
